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(A)
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authoritv in the following way.
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/ CGST Act

(i) in the cases where one of the issues involved relates to place of supply as per Section
109(5) of CGST Act, 2017.

(ii)
State Bench or Area Bench of Appellate Tribunal framed under GST Act/ CGST Act other
than as mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST
Rules, 2017 and shall be accompanied with a fee of Rs. One Thousand for every Rs. One

(iii) Lakh of Tax or Input Tax Credit involved or the difference in Tax or Input Tax Credit
involved or the amount of fine, fee or penalty determined in the order appealed against,
subject to a maximum of Rs. Twentv-Five Thousand.
Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along
with relevant documents either electronically or as may be notified by the Registrar,

(B) Appellate Tribunal in FORM GST APL-05, on common portal as prescribed under Rule 110
of CGST Rules, 2017, and shall be accompanied by a copy of the order appealed against
within seven days of filing FORM GST APL-OS onlme.
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017
after paying­

() Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned

(i)
order, as is admitted/ accepted by the appellant; and•

(ii) (ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amount paid under Section 107(6) of CGST Act,
2017, arising from the said order, · in relation to which the appeal has been
filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated

(ii)
03.12.2019 has provided that the appeal to tribunal can be made within three months
from the date of communication 0,Qi@er@r ate on which the President or the state
President, as the case may be, of tl;l:e .1Ao0..e.ffat~Tr,1p:µnal enters office, whichever is later.
sq srft nfear mar srfa srfaea #@jif@ggirt#iiarr st 14)a nan#t a ftu, sf+ref7
~clati81~2. www.cb1c.gov.m ,-~~:~''.. t~ ,,7J ..

(C) For elaborate, detailed and 1ates kprv1sons rg,a g to filng of appeal to the appellate
authontv, the appellant mav refer'to fh~web§i(e ,:www.cb1c.gov.m.-
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ORDER-IN-APPEAL

F.No. : GAPPL/ADC/GSTP/321/2021-Appeal

Brief Facts of the Case :- .
M/s. Maxxis Rubber India Private Limited, SM-12 + SM-

51/2, Sanand-II, Industrial Estate, Ahmedabad - 382 110 (hereinafter

referred as 'Appellant) has filed the present appeal against Order No.

ZW2411200250490 dated 20.11.2020 (hereinafter referred as 'impugned

order') rejecting refund claim of Rs.1,53,85,273/-, passed by the Deputy

Commissioner, CGST & C. Ex., Division - III Sanand, Ahmedabad · North

(hereinafter referred as 'adjudicating authority').

-2{i). Briefly stated the facts of the case is that the 'Appellant' is

holding GST Registration - GSTIN N0.2444JCM7177Q1ZM has filed the

present appeal on 25.01.2021. The 'Appellant' is engaged in

manufacturing of tyres for two wheelers and four wheelers and for

manufacturing the same, used imported inputs also. The appellant in the

appeal memo informed that as per the direction of the DGGI, Ahmedabad

Zonal Unit, Ahmedabad they have discharged the liability of payment of

IGST on Ocean Freight on such imports- for the period July'2017 to

October'2018. Further, they continued discharging IGST liability from

December'2018 till April'2020.
However, in the month of January'2020 the dispute over

constitutional validity of IGST liability on Ocean Freight was concluded by

the Hon'ble High Court of Gujarat in the case of writ petition filed by

M/s. Mohit Menerals Pvt. Ltd. (Civil Application No. 726 0f 2018) and
Hon'ble Calcutta High Court in the case ofM/s. Adani Wilmar Limited

(WP 13330() of 2019). The Hon'ble High Courts have declared that the

entry no. 10 of Notification 10/2017 - Integrated Tax (Rate) dated

28.06.2017 (notifying procurement bf ocean freight services from an

entity located in non-taxable territory subject to IGST under RCM) is ultra

vires to Section 5(3) of the IGST Act, 2017 as well as Article 14 of the

Constitution of India. Further, M/s. Gokul Agro Resources Ltd. (SCA 1758

0f2020) and M/s. Bharat Oman Refineries Ltd. (SCA 8881 0f2020) had

also approached Hon'ble Gujarat High Court seeking refund of GST paid on

ocean freight amount from the authorities, which was allowed by the

Hon'ble High Court.
. .

2{ii). ' The 'Appellant' relying upon the above judgments.

refund application vide ARN AA2409200737049 dated 22
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claiming refund of the IGST paid on ocean freight under reverse charge
basis for the period from July'17 to April'20. In response to said refund

application, a Show Cause Notice was issued to the appellant proposing

rejection of refund claim for the reason that -
1. Payment of Tax was done on suo moto basis and not underprotest.

2. Credit of Tax so paid has already been taken, hence refund of same

does not arise.

Thereafter, the refund claim was rejected by the adjudicating authority

vide impugned order on the ground that ­
1. The Claimant in their written reply vide RFD-09 dated 23.10.2020

stated that "reply to the SCN enclosed herewith" but no
reply/ document has been submitted. Also the· claimant did not

appearfor the personal hearing scheduled on 29.10.2020.
2. Since, credit has already been taken for the amount of IGSTpaid on

ocean freight; the questiQl:, of refund does not arise. The refund
amount as per Rule 89 of the CGST Rules, 2017 and Section. 54 of

the CGSTAct, 2017 comes to "O" (zero).

2(iii). Being aggrieved with the "impugned order" the 'Appellant' has
filed the present appeal on 25.01.2021 wherein stated that -

- At the outset, the Appellant would like to submit that the learned Deputy
Commissioner has passed an order without giving a reasonable
opportunity of being heard to present the case appropriately. The

"
adjudicating authority has passed an ex parte order which is a gross

' .
violation ofprinciple of natural justice.

- As per order, claimant did not appear for PH on 29.10.2020; however,
no intimation was received. regarding PH on 29.10.2020 by the
appellant. This action of tax authorities is in complete violation of

principle of natural justice. In this regard, relied upon decision of

Hon'ble Odisha High Court in case of National Thennal Power
Corporation Ltd. Vs. State of Orissa and Others [2002-128-STC-321-Orij.

They have submitted the reply. to SCN on 23.10.2020 on GST Portal.
However, it appears that because of some technical glitch on the GSTN

Portal, such reply is not visible to the authority.
- Decision of making payment of IGST on ocean freight was based on the

scenario of ambiguities prevailing at that time. On one hand the
'investigation' arm of the department was asking the Appellant for

amment or tax on such ev whereas on the other han4fey!%e.
petitions were fled before the various High Courts of the [2%ty.49f.
aea«are sua evu as unsonsonat Te «eeannm@#ls$y #3

s.9,
-.~
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for peace of mind and to avoid prolonged legal battle with the

department.
- The decision of discharging payment of tax on ocean freight was solely

because of the fact that when the Appellant received summons from
DGGI, various cases dealing with 'similar facts were pending before

various courts and were not concluded.
- Payment of JOST on Ocean Freight has been made from October 19,

2018 onwards and the application for refund was filed on 22.09.2020

i.e. within 2 yearsfrom the date ofpayment.
- As regards to the contention of adjudicating authority that since credit.

taken question of refund does not arise, it is to submit that although the
ITC availed from time to time but from very first instance ofpayment of

tax on ocean freight i.e. October, 2018, the average monthly balance of
OST credit has remained near to 100 Crores. The appellant has never

utilized such ITCforpayment of outward tax liability.
- Since, the balance of input tax credit is extremely large as compared to

,

the input tax credit on oceanfreight, it is crystal clear that the input tax

credit was never utilized.
- By virtue of reply to SCN, the appellant had communicated suchfact to

adjudicating authority that they would reverse the ITC availed by filing
DRC-03. Unfortunately, such statement of the Appellant could not reach
to the adjudicating authority because of the technical issue on the OST

--
portal.

- Nonetheless,. the Appellant reiterates that they are willing to reverse
input tax credit once the authority is satisfied that the amount claimed is
payable as refund then based . on such request in writing from
department to debit the said amount from electronic credit ledger (ECL},
the Appellant would immediately_debit ECL by filing DRC-03 and

provide the proof of the payment.
- It is important to note that above referred methodology is already

suggested by CBIC vide Circular No. 125/44/2019 - GST dated

18. 11.2019.
- Though the above clarification is for exporter, however, same provides

clarity from procedural perspective _when the registered person applies

for refund under any other category.
- Considering above, the Appellant humbly submits and assures;t}]a/<,ad to,

when- the Respondent would request in writing to debit ECL/Bas&id6;2-,
he fact that the application is complete anad the readti$if ??

. ~~·~\• ,•,(>L,• ~?I/

granted, the Appellant would adei mhe ECL by fun@ DRC-o3le@g,$,
the claim of credit. . .. ~
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3. Personal Hearing in the matter was through virtual mode held
on 18.08.2022 wherein Ms. Divya Sone, CA and Mr. Hardik Shah, CA

appeared on behalf of the 'Appellant' as authorized representative. During

P.H. they have reiterated the submissions made till date and informed
that they want to give additional submission/information, which was

approved and 7 working days period was granted.
Accordingly, the appellant has submitted the additional written- submission

on 25.08.2022 wherein stated that
Refund application was filed in the light of rulingpronounced by Hon'ble

a

Gujarat High Court in the case of Ml s. Mohit Minerals Pvt. Ltd. (Civil
Application No. 726 of 2018) wherein the levy of IGST on ocean freight

was struck down.
- Hon'ble Supreme Court in the case of Ml s. Mohit Minerals has upheld

the decision- of Hon'ble Gujarat High Court and has concluded that the

levy of IGST on oceanfreight iJ! struck down.
- In the line with above referred Ruling ofHon'ble Supreme Court, Gujarat

High Court has granted refund of IGST on ocean freight while dealing

withfallowing two other matters.
o Ml s. ADI Enterprise (Misc. Civil Application 01 of 2020 in Special

Civil Application 10479 of2019)
o M/s. Louis Dreyfus _Company India Private Limited (Civil

Application 11540 of 2021).
In the light of decision of Hon'ble Supreme Court striking off levy of IGST
on ocean freight and above referred decision of Hon'ble Gujarat High
Court, the appellant has requested for granting refund of IGST paid on
ocean freight along with interest from the date of payment of IGST. -

_,

Notifications are hereby declared tobe uncons

Discussion and Findings :
4(i). I have carefully gone through the facts of the case available

on records, submissions made by the 'Appellant' in the Appeals

Memorandum. I find that as being pointed out by the DGGI, Zonal Unit,
Ahmedabad, the 'Appellant' had paid IGST on Ocean Freight under reverse

charge basis. However, Hon'ble Gujarat High Court in the case of M/s.
Mohit Minerals Pvt. Ltd.[2020 (33) G.S.T.L. 321 (Guj.)] has held that "The
impugned Notification Io. 8/2017-Integrated Tax (Rate), dated 28th June,
2017 and the Entry 10 of the Notification No. 10/2017-Integrated Tax (Rate},
dated 28th June, 2017 are declared as ultra virgs{k@e, ated Goods and

$ <« CE'IR,

Services Tax Act, 2017, as they lack legi " '- ncy. Both the
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Further, I find that in the matter of /s. Gokcul Agro

Resources Ltd. (SCA 1758 of 2020) and M/s. Bharat Oman Refineries

Ltd. (SCA 8881 of 2020) Hon'ble Gujarat High Court has allowed the

refund of GST paid on ocean freight. Accordingly, the appellant had

preferred the refund application, claiming refund of the IGST paid on
ocean freight under reverse charge basis for the period from July'17 to
April'20. I find that in response to said refund application a SCN was
issued to the appellant proposing rejection of refund for the reason that

. .
"Tax was paid suo moto" and "Credit of tax so paid has already been taken"

Thereafter, the refund claim was rejected by the adjudicating authority
vide impugned order on the ground that "no reply/ document submitted by

appellant or appear for PH on 29.10.2020 and ''as credit of tax so paid has

already been taken, question of refund does not arise" ·

4(ii). I find that the appellant in the present appeal contended

that the impugned order is passed without giving reasonable opportunity
of being heard to present the case appropriately, which is gross violation

of principle, of natural justice. The appellant in the present appeal also
contending that they have not received any intimation of Personal Hearing
on 29.10.2020: Hence, the impugned order passed ex-parte is complete

violation of principle of natural justice. Further, I find that the appellant
has submitted in the present appeal that they have submitted the reply to
SCN on 23.10.2020 on GST Portal, however, because of some technical
glitch on the GSTN Portal, such reply may not be visible to the authority.

Further, as regards to the credit so availed of IGST paid
on Ocean Freight under RCM basis the appellant has submitted in the
present appeal that the average monthly balance of GST Credit has
remained near to 100 Crores from very first instance of payment of tax on
ocean freight i.e. October, 2018. Hence, such ITC is never utilized for
payment of outward tax liability. Further, I find that the appellant is ·
contending that . they are willing to reverse input tax credit once the
authority is satisfied that the amount.claimed is payable as refund then
based on such request in writing from department to debit the said
amount from electronic credit ledger (ECL), the Appellant would
immediately debit ECL by filing DRC-03 and provide the proof of the
payment. In this regard, the appellant has referred the CBIC's Circular No.
125/44/2019 - GST dated 18.11.2019 and submitted that such
methodology is already suggested bycBIc In said circular, h»64#%4$8%
clarificatfon is for exporter but same provides clarity . from (({ce'tf~aJI \)

' 4' +...-". o\ .-..,,..,; .:. ., ·.... y,s • y"o_"°'s
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perspective when the. registered person applies for refund under any other
category.
4(iii). Looking to the facts and circumstances of the
present case, I have referred the judgment passed by the Hon'ble Gujarat
High Court in case of Mls. Comsol Energy Pvt. Ltd. Vs. State of Gujarat cited

at 2021 (55) G.S.T.L. 390 (Guj.). The relevant para are reproduced as
under :

2. The writ-applicant herein filed the refund claims of the
Integrated Goods and Services Tax (for short, the 'IGST) paid on the

Ocean Freight under the reverse charge mechanism after the decision of
this Court in the writ-applicant's own case which was connected with
the main petition of Mohit Minerals (Pvt.) Ltd. v. Union of India and
Others (Special Civil Application No. 726 of 2018) [2018 (10) G.S.T.L.
424 (Guj.)J. This Court, vide Order and Judgment dated 23-1-2019, held
that the Notification No. 8/2017-Integrated Tax (Rate), dated 28-6-2017
and the Entry No. 10 of the Notification No. 10/2017 under the

Integrated Tax (Rate}, dated 28-6-2017 lack legislative competency and

the same were accordingly declared as unconstitutional.
3. Upon fling of the refund claims, the respondent No. 3 issued the
Deficiency Memo in both the claims separately on an· erroneous premise
that the refund claims were. not filed within the statutory time limit as
provided under Section 54 of the CGSTAct inasmuch as Section 54 does
not provide separate category for claiming refund of such amount.
4. The writ-applicant has preferred the captioned writ-application
on the following grounds :
5. This Court in the writ-applicant's own case vide order dated 23­
1-2020 declared the Notification No. 8/2017-Integrated Tax (Rate},
dated 28-6-2017 and the Entry No. 10 of the Notification No. 10/2017­
Integrated Tax (Rate}, dated 28-6-2017 ultra vires as they lacked the
legislative competency. This Court held that the levy of the IGST under
the RCM on the Ocean Freight for the service provided by a person
located in a non-taxable territory by way of transportation of goods
through vessel from a place outside India to customs frontier of India is

unconstitutional.
6. Article 265 of the Constitution of India provides that no tax shall

be levied or collected except by authority of law. Since the amount of
IGST collected by the Central Government is without authority of law,

the Revenue is obliged to refund the amount erroneously collect@ate»,
»<..5eg

case of state of Madhya Pradesh and Another v. Bhaila!#fas@d;

Others, AIR 1964 SC 1006, a·constitution Bench of the Su19.~~ie ~a·_::"¥1-t~~ {I}
+1 ',• =s°

¢
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held that, where sales tax, assessed andpaid by the dealer, is declared
by the competent Court to be invalid in law, the payment of tax already
made is one 'under a mistake of law~within the meaning of Section 72 of
the Contract Act and, therefore, the Government to whom the payment
was made by mistake must be repaid. The Supreme Court further held
that in that respect the High Court, in exercise of its jurisdiction under
Article 226 of the Constitution of India, has power for the purpose of
enforcement of fundamental rights and statutory rights to give
consequential relief by ordering repayment of money realized by the

Government without the authority of law.
7. Section 54 of the CGST Act is applicable only for
claiming refund of any tax paid under the provisions of the

CGST Act and/or the GGST Act. The amount collected· by the
Revenue without the authority of- law is not considered as tax·

collected by them and, therefore; Section 54 is not applicable. In
such circumstances, Section 17 of the Limitation Act is the
appropriate provision for claiming the refund of the amount

paid to the Revenue under mistake of law.
11. The issue is squarely covered by the decision of this Court in the
case of Gokul Agro Resources Ltd. v. Union of India (Special Civil
Application No. 1758 of2020, decided on 26-2-2020) [2020 (35] G.S.T.L.
82 (Guj.)], wherein this Court directed the respondent to pass an
appropriate order in the refund application preferred by the
assessee without raising any technical issue, within, a period of

four weeks.
12. Similarly, this Court, in the case of Bharat Oman Refineries Ltd.
v. Union of India (Special Civil Application No. 8881 of 2020, decided on
18-8-2020) [2020 (41) G.S.T.L. 292 (Guj.}j directed the respondent to
sanction the refund ofthe IGST paid by the assessee pursuant to
the Entry No. 10 of the Notification No. 10/2017-IGST, dated 28­
6-2017 declared to be ultra vires in the case of Mohit Minerals

Pvt. Ltd. (supra).

4(iv). In view of above judgment, I find that the Hon'ble
Gujarat High Court has held that the amount collected by the Revenue
without theauthority of law is not considered as tax collected by them and
therefore, Section 54 is not applicable in such cases. Further, I find that in

t~e matter of M/s. M~~it Minerals Pvt. L'.d. th~ Hon'ble Supre~
0d1sm1ssed the appeal filed by the Union of India and upheld tp1t$~,,,

Hon'ble Gujarat High Court wherein le~y of IGST on Ocek\~FF~r~- :/~:t.:J':t ·:si~ ~
\

?> .,~ . •• j,

· %. ,°.·a
x4 ·'
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considered as unconstitutional. Accordingly, I find that in the present case
the appellant has also paid the IGST on ocean freight which is, held by the
Hon'ble Courts as tax collected by Revenue without authority of law in
similar cases as discussed in foregoing paras. Therefore, in the light of
aforesaid judgments the appellant is eligible for refund of IGST so paid on-ocean freight. As regards to the .rejection of refund on the ground that the

credit of IGST is already availed by appellant I find that since, the levy of
IGST on Ocean Freight is held as unconstitutional, rejection ofsuch refund
is not justified particularly when appellant is ready to reverse the credit so

availed.
5. In view of above discussions, the impugned order passed

by the ·adjudicating authority is set aside for being not legal and

proper. Since, the appellant has availed the ITC of IGST paid on
ocean freight and simultaneously claim refund of ·'same, the
appellant is directed to reverse the ITC so availed and produce the
proof of same before the refund sanctioning authority. Accordingly,
I allow the appeal of the "Appellant" subject to reversal of credit so

availed by them.
6. s{ta#aftaa#Rt&sfla R4tr5qtaha fursrare?l

The appeal filed by the appellant stands dispose

,.. -r 1r ay a
Additional Commissioner (Appeals)

r I/IU5/lA/leW ~~, -z,o2--Z---
(Di Iip Ja av)
Superintendent (Appeals)
Central Tax, Ahmedabad

By R.P.A.D.
To,
M/s. Maxxis Rubber India Private Limited,
SM-12 + SM-51/2, Sanand-II,
Industrial Estate, Ahmedabad - 382 110

Copy to: _
1. The Principal Chief Commissioner of Central Tax, Ahme.dabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-North.
4. The Deputy /Assistant Commissioner, CGST & C. Ex, Division - III Sanand,

At,medabad North. · ·
5. The Additional Commissioner, Cer:i·trcrl~T- x (System), Ahmedabad North.
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